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TN THE HIGH CNURT OF JUDICATURE AT ALLAHABAD,

BedEN SNk
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ORIGINAL JURISDICTION

DATED ALLAHABAD THE 1 16,04.2007
PRESENT
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1, CIVIL MISC. WRIT PETITION NO. 31014 OF 2008.
2, CIVIL MISC, WRIT PETITION NO. 39057 OF 2004.
3, CIVIL MISC. WRIT PETITION NO. 45023 OF 2006.
4, CIVIL MISC, WRIT PETITION NO. 67607 OF 2006,
§, CIVIL MISC, WRIT PETITION NO. 69984 OF 2006.
6. CIVIL MISC, WRIT PETITION No. GOS0 oF 2007.
7. CIVIL MISC, WRIT FETITION NO. 16957 OF 2007.
ordar on the Petition of Committee of Management, D.N,
(P.G.) College, Meerut & others, ) =T
« o o s 8 e s s s s s s s sPEEICiODErP,

In e s

1. Committee of Management
D.N. (P.G.) College Meerut,
Meeryt through its Honorary Secretary,

2, D,N,“Gupta, Honorary Secretary
Committee of Management
‘D.N, (P.G.) College Meerut, Meerut,

3, Dr, Harendra Kumar, Principal e
DeNs (PsG.) College Meerut, MeeIrut, , « + + ¢ «Petitioners,

VERSUS

1. State of Uttar Pradesh through the Secretary
Higher Education U.Pe Lucknow,

2. U.P. Higher Education Service Commission, Allanabad,

3, Directorate of Higher Education, b
U,P, at Allahabads o e so s o s = = + o s » + oReSponcEnts,

Counsel for the Petitiorers $ Srl Ashgk Khare K O
Srf Shailendra , S Arvind Singh
Sri Ra 1;ezm Kumar Singh
Sri R.P. Srivastava

Sri X0, Shukla

Counsel for the Respondents & Sri D, K, Tripatdd - -

© 2 e MS> Subhas-Rathi, Sri.H,N, Singh
Sri{ B.N. Mishra, Sri C.B. Yadav

S.C.

BY THE CAURT
(DELTVERED BY HON'BLE YATINDRA SINGH, J,)
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Reserved
Civil Misc. Writ Petition No. 31014 of 2005

Committee of Management DN (PG) College, Meerut vs. State of UP and
others i

2. Civil Misc. Writ Petition No. 39057 0Of 2004
Committee of Management Nank Chand Anglo Sanskrit (PG) College and
others vs. State of UP and others

3. Civil Misc. Writ Petition No. 45023 of 2006
Committee of Management Gauriganj Degree College Educational Trust vs.
State of UP and others

4. Civil Misc. Writ Petition No. 67607 of 2006
Committee of Management Kooba Post Graduate College Azamgarh vs.
State of UP and others

5. Civil Misc. Writ Petition No. 69984 of é006
Committee of Management Bayalsi Shaikshn k Samiti Jaunpur vs. State of
UP an others

6. Civil Misc. Writ Petition No. 6060 of 2007
Committee of Management DAV (PG) College Azamgarh and another vs.
State of UP and others.

7. Civil Misc. Writ Petition No. 16967 of 2007
Committee of Management Jagatpur Mahavidyalay, Jagatpur, Varanasi vs.
State of UP and others.

Hon'ble Yatindra Singh, J
H i rVerm

(Delivered by Hon'ble Yatindrz Singh, J)
1 These writ petitions involve with the constitutionality of the UP Higher

Education Services Commission Act, 1980 (the Commission Act)

THE FACTS
2. The UP Higher Education Services Commission, Allahabad (the
Commission} published the advertisements no. 38 and 39 on 24.4.2005 for
selection of the principals and lecturers for under graduate and post graduate
colleges (referred to as the Colleges). The pettioners are the committees of
management of different colleges and have challenged the process of selection on

the ground that the Commission Act is ultravires tha Constitution.

3. We have heard Sri Shailendra, Sri Rajesh Kumar Singh, Sri Arvind Singh,
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Sri RP Srivastava and Sri KC Shukla counsel for the petitioners, Ms. Subhas Rathi,

standing counsel and Sri HN Singh for the Commissior.

DECISION: THE COMMISSION ‘ACT IS INTRA-VIRES

The Right to Establish Educational Institution
4. The question regarding right to establish educational institutions has been
decided in TMA Pai Foundation versus State of Karnataka (2002) 8 SCC 481 (the
TMA Pai case). In this case eleven question% were referred to the larger bench.
The larger bench chose not to answer four of “them ard the remaining seven were
reformulated into five questions by the Chief LJustice (paragraph 235 of the TMA
Pai case). The eleventh question referred to larger bench is as follows:

'Q. 11. What is the meaning of the expressions “education” and “educational

institutions" in various provisions of the Constitution? Is the right to establish

and administer educational institutions guarantesd under the Constitution?"
Out of the five questions reformulated by the Chief Justice of India the first
question formulated is as follows:

"1. Is there a fundamental right to set up educational instiu::tions and if so,

under which provision?'

5 While answering the question no. 11 and the reformulated question no. 1,
the Supreme Court explained that right to establish and maintain the educational
institution falls under Article 19(1 )(g) and Amela 26 (a) of the Consmut:on Apart
from these two articles some nghts are also confarrec under Arttcles 29 and 30 of
the Constitution but the petitioners here are claiming rights to establish and
maintain educational institution under Article 19(1){g) and Article 26(a) of the

Constitution.

6. Aricle 19(1) {g) is subject to Article 19(6) and Atticle 26(a) is subject to
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public order and morality. In substance, the rights conferred under these arlicles
are not absolute but subject to reasonable restrictions. The question is, whether
the Commission Act, by selecting the teachers and principals, imposes
unreasonable restrictions on the rights conferred under these articles or not. The
counsel for the petitioners submit that:

(i) The University Grant C;ammission ( UGC) had already laid down
minimum standard for appolntrr;ent of teachers and uniformity in the
standard of teaching has already been achieved, it is unreasonable
on the part of State to make appointments in the colleges.

(i) The UP State Universities Act, 1973 (the State University ACt) was
applicable to appointment fo..r undergraduate and post graduate
colleges. This Act provided stj!['ficiem safeguard for appointments of
teachers. This procedure couf)led with the minimum qualification set
up by the UGC ensures uniformity and by not permiting the

management to appoint the teachers is unreasonable restriction.

Restrictions Are Reasonable

7. In the TMA Pai case, reformulated question no. 3 is as follows:
'3. In case of private institutioné {unaided and aided), can there be
government regulations and, if so, to what extent?

The Chief Justice answered this questiqn i1 paragraph number 71 1o 73 of the

TMA Pai case. There is no disagreement afmong the judges on this point.

8. The West Bengal Higher Education Commission Act (the wa Compmission
Act) is similar to the Commission Act and the appointments there are also made on
the recommendalions of the West Bengal digher Education Commission. Brahme
Sama) Educational Sutiuly wae cloitning ilsell 1o he a minority in West Bengal and

challenged the vires of the WB Commission Act. This matter was dealt in Brahmo
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Samaj Educational Society and others versus, State of West Bengal and others:
(2004) 6 SCC 224 (the BrahmoSamaj case). In this case, the Supreme Coun
neither decided the issue of minority/ denominational status of Brahmo Samaj, nor
declared the WB Commission Act as ultravires. The court disposed it off with the
direction to the State to reconsider the matter in the light of paragraphs no. 71 to
73 of the TMA Pai case. The counsel for the petitioners, relying upon the
BrahmoSamaj case and paragraph 71 tc:> 73 of the TMA Pai case submit that the
Commission Act is ultravires the Constitution. Does the Commission Act as it

stands today imposes unreasonable restrictions?.

9. The objects and reasons of the Commission Act (Appendix-1) show that
this Act was enacted on the recommendatior of the Vice Chancellors and was to
apply to the affiliated and associated collegas only. This has been done on the
ground that
¢ The selection committees of the individual colleges were expensive;
e Oiten selection meetings were postponed because a common date did not
normally suit the members of the selection committee.

o There were complaints of favourtism.

10. The Commission Act as originally anacted was very comprehensive. The
word ‘appointment’ is defined under secion 2(a) of the Commission Act. (see
Appendix-2). It provided an inclusive definition and included alt appointments
except the appointment under section 31.3) of the State Universities Act. Section
2(c) of the Commission Act (see Apperdix-2) defines the word ‘college’ and it
included all colleges to whom affiliation or recognition has been granted by the
University. Section 24 of the Act prcvided some exemption to the minority

institution but even here the minority nstitution was required 10 take approva:



5
before making appointments. Thus, the Commission Act as originally enacted had

‘ very wide application but now it has been cuntailed.

11.  The Commission Act has been amended by the UP Act No. 30 of 2004. It
has amended the definition of word ‘appointment and ‘college’ as well as section
24 of the Commission Act (see Appendix-2). i‘he appointment is no longer as wide
as it used to be. The appointment is now confined only to the posts described
under section 60-E of the State Universities Act. Section 60-E of the State
Universities Act (Appendix-3) is titled as ‘Liability in respect of salary’. Under this
section, the State Government is liable for paymant of salary against certain posts
mentioned therein. Amended seclion 2(a) read elongwith section 60-E of the State
Universities Act clarity that now the Commission can only make appointments in
respect of the posts for which the State Government has undertaken liability to pay

the salary.

12. Section 2(c) which defines the wéru college' has also been amended.
Section 24 has also been suitably amended. The net result of the amendment of
these two in the definition is that the Commission neither makes any appointment
in any minority institution, nor any approval of the commission is required by the

minority institution before making any appointment

13. The Commission Act as it stands has been altered. Earlier the Commission
was not making any appointment in the minority institution but its approval was
required. Now the approval of the Commission is no longer required in the 'rn‘morily
institutions. Earlier the word ‘appointment' p-ovided inclusive deﬁnitic.m. Now it has
been confined to the word “appointment’ for ~hich the State Government is liable to
pay the salary. The Commission Act was enacted in order 1¢ reduce experses,

wastage of time and eradicate complaints of favouritism in the selection of the
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candidate and now the Commission is only reqyired to make appointment in
respect to those posts for which it is liable to pay salary. These appointments can
only be made by the Commission if the candidate fulfils the minimum qualification
prescribed by the statutes of the different universities. It would have been better if
the State had left the appointments to the Committee of ‘management but in case it
does not do so then it can not be said tha{ the State has imposed unreasonable
restriction by entrusting right to make the éppointment to the Commission. In our
opinion it is reasonable restriction within the meaning of Article 19(6) as well as
articie 26(a) of the Constitution.
CONCLUSION
14. Qur conclusion is that the UP Higher Education Commission Act, 1980 as it

stands today is intra-vires the constitution. The writ petitions have no merit and are

Set ¥ \yodiwaegimily
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dismissed.
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Appendix-1
Statement of object and H2asons of the Commission Act

The questic  * establishing a Services Ccmmission for the selection of
teachers to the institutions of higher learning has teen under consideration of the
State Government for quite sometime. Recommendations in this direction were
also made in the Vice Chancellors Conference n 1975, The University Grant
Commission, however, expressed the view that, in the first instance, the proposed
Commission may be cénfined to the selection of teachers in affiliated and
associated colleges only. It has accordingly beer decided to establish a Higher
Education Services Commission.

Accordingly to the existing procedure, every college governed by the Uttar
Pradesh State Universities Act, 1973, has its own Selection Committee with certain
nominees cf the Vice-Chancellor therein. It has teen brought to the notice of the
State Government that the meetings of these 3election Committees are quite
expensive. Sometimes, the meetings have to be postponed because a common
date does not normally suit all the members. Complaints of favouritism in the
selection of candidates have also been made f-om time 1o time. The proposed

Commission, it is expected, shall be free from the above shortcomings.

Statement of object and reasons ot UP Act No. 30 of 2004

In Section 24 of the aforesaid Act it was provided that the appoiniment and
conditions of service of teachers in the degree cblleges established and maintained
by Minorities based on religion or language shal be regulated with the approval of
the Commission and the concerned University. Since the appecintment of teachers
was being delayed in obtaining the approval of the Commission, it was further
decided to amend the said section 24 to omit the provision for obtaining the
approval of the Commission for the appointment of the said teachers.

e e e <

w
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Appendix -2
n 2(a), 2(c) and 24 f the Commission Act have been amended by UP

 2004. These section before amendment and after amendment are as

andment

“appointment” in relation to a teacher doas not include an appointment

ar sub-section (3) of Section 31 of the Uttar Pradesh State Universities
1973;

:ndment

1) “Appointment” in relation to a teacher means the appointment of a
'éon to a sanctioned post described under Section 60-E of the Uttar
adesh State Universities Act, 1973; excluding the appointment in a grant-
-aid college established and adn{inistered by a minority referred to in
ause (1) of Anicle 30 of the Constiution or a college exclusively

1aintained by the State Government.

Amendment

2(c) “College” means an affiliated or associated college to which the
privileges of affiliation or recognition, as such has been granted by a
University, and includes a college maintained by a local authority but does
not include a cellege maintained by the State Government; or a College
imparting medical education;
r Amendment

2(c) "College” means an alfiliated cr associated college to which the
privileges of affiliation has been gran‘ed by a University governed by the
Utta} Pradesh State Diversities Act, 8973, excluding a coliege established
and administerad by a minority referred to in clause (1) ci Article 30 of the |

Constitution or a college exclusively raintained dy the State Government or
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a college running seli-finance course as defined in clause (18) of Section 2

of the Uttar Pradesh State University Act, 1973.;

Before Amendment
24. Exemptlion to minority Institutions.- Notwithstanding anything
contained in this Act, the management of any college established by a
minority based on religion or language which the minority has the right to
administer, shall be entitled to apr;\oint. dismiss, remove, terminate the
services of or reduce in rank a teacher o take other disciplinary measures

subject only to the approval of the Commission and of the University

ooﬁcerned.
After Amendment

24, Exemption to minority Institutions.- Notwithstanding anything to the
contrary contained in any other'law for the time being in force, no
appointment of a teacher in a c&lleg-; established and maintained by a
Minority based on religion or language made otherwise than in accordance
with the provisions of this section as it was in force immediately before the
commencement of the Uttar " Pradosh Higher Education Services
Commission (Second Amendment) Act, 2004 shall be deemed to be invalid
or ever to have become invalid merely on the Qroamd that such abpointrnem
was not made in accordance with the provisions of this section, as it was in
force ir;lmedialely before the commencement of the said Act as if the
provisions of this Act as amended by the said Act wee in force at all material

times.
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Appendix-3
Section 60-E of the UP State Universities Act, 1973
60-E. Liability in respect of Salary. - (1) The State Government shall be liable for
payment of salaries against such posts of teachers and employees of every such
college that was taken i grant-in-aid list by the State Government on or after March
31, 1975;

Provided firstly that the Director of Higher Education or an officer authorised
by him to sanction grant-in-aid to the college has paid the salary against such
posts within one year after the college was taken in grant-in-aid list:

- Provided secondly that the posts in a grant-in-aid coliege which were
created after the college was laken in grant-in-aid list with the permission of the
Director, Higher Education or by the State Government and were duly filled with
the approval of the Director of Higher Education or an officer authorised by him
after March 31, 1975:

Provided thirdly that the State Gcvernment shall not be liable for payment of
salaries of teachers and employees of a college where permission to create posts
was granted by the Director of Higher Education or by the State Government on
the condition that the management of -he respective college shall bear the liability
of payment of salary against the posts so created:

Provided fourthly that the colleges in which affiliation for certain number of
subjects of undergraduate and post graduate courses has been accorded oy the
Chancelior under self-financing scheme, the State Government shall not be fiable
to pay salary of teachers and emplcyees appointed in connection with imparting
instruction in such course.

{2)  The State Government may recover any amount in respect of which
any liability is incurred by it under sub-section (1) by attachment of the income from
the property belonging to or vested n the coliege as if that amount were an arrear

of land revenue due from such college.
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(3)  Nothing in this section’shall be desmed:to derogate from the iy

cf tna coiiage for any such dues to the teacher criemployeer




