fafaer s Ho—2351 /2011
3040 IS 9 I g9 RA e
3T feAT®—08.03.2011
qe Avg — 1. U U WR ARETOT SERe o] el &
o TR FHEfRg "o STy g, 3o H 9 @ fawe
QNG a1 BT "0 Ioa g Gdrg aY |




REPORTABLE

IN THE SUPREME COURT OF INDIA

CIVIL APPELLATE JURISDICITION s A
; 334983
CIVIL APPEAL NO. 2351 OF 2011
(Arising out of SLP (C) No.25966 of 2008)
State of U.P. & Ors. ' o — .Appellants

Versus

Bhara. Singa & Ors.

‘&*tant ﬂwﬂrrw ihudiy - sponcents
Buprsmo c & S-Toj' 1.

il
27522-27524, 6-27528,

With Civil Appeal N _
- (Arising out of SLP (C) 'Nos.27077,
27530-27531 of 2008 and No.455 of 2009

With
© P. (C) Nos.3 and 1136 of 2009

Gontempt Petition (C) No.32 of 2009 in SLP (C) No.25966 of 2008

JUDGMENT

.S, THAKUR, J.

Leave granted.

These appeals arise out of a judgment and order datec 7

.ugust 2008 passed by the High Court of Allahabad whereby -the High
_ourt has allowed the writ petitions filed by the selected
-zndidates, quashed the orders under challenge in the same and by a
sandamus directed the Direcboi, Higher Education to give effect Lo
the recommendations made 15‘.'3;" the U.P. Higherx Edulcation Service
Commission for appointment to the post of Principals in

sided/affiliated Degree and Post-Graduate colleges. The High Court
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g 135 further directed issue of placement orders in favour of the
selected candidates without any delay. The faéts giving rise teo the

“iiling of the petitions may be summarized as under:

Ty The Government of U.P, has established whgt'is known as ‘Uttar
Pradesh Higher Education Services Commission’ in terms of Section 3
of the U.P. Higher Education Serwvices Act, 1980. The Commission is,
among other functions assigned to it under the Act, empowered to
prepare guidelines touching the method of recruitment of teachers in
colleges and conduct examinations, hold interviews and make selection
of candidates for‘ being appointed as - teachers and make
recommendations to the managements concerned regarding the
appointment of selected candidates. The selection process undartaken
by the Commission is, however, confined only to colleges to which the
privileges of affiljation or recognition have been granted by the
University including <colleges that are maintained by local
authorities. Colleges that are maintained by the State Government or
colleges imparting medical education are outside the purview of the
Act aforementioned. We shall presently refer to the provisions of the
Act in greater detail but we may at_this stage only say that in terms
of Section 12 of the Act, the Managements of the colleges are
required to intimate the existing vacancies and the vacancies likely
to be caused during the course of the ensuing academic year to the-
ndirector of Education who is then required to notify to the
commission a subject wise consolidated list of vacanéies intimated to

him from all colleges to enable the Commission to initiate and

undertake the selection process.

4, Based on the information notified to the Commission in terms
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™3f the above propedura, a ceongolidated advertisement bearing multiple
aumbers (33 to 36) was issued by it on 29" May 2003 inviting
applications for the vacancies mentioned in the said advertisement.
4 large number of writ petitions challenging fhe said adverti-onans
came to be filed before the High Court of Allahabad primarily on the
ground that the post of Principals nqtified' by the Commission
available as they were in differenﬁﬁ collegéa affiliated to the
University being single posts in the cadre were not amenable to
reservation. These writ petitions were entertained by the High Court
and by interim orders dated 1* September, 15°" September and 22™
September 2003, directions issued to the Commission to the effect

that the peost of Principals shall be treated as non-reserved posts.

3, In compliance with the above directions, the Commission issued
s fresh advertisement dated 24*" February 2005 being advertisement
%9.39 inviting applications for 140 posts of P?incipals. out of which
B7 posts were available in Post-Graduate Colleges while 53 others

were in Degree Colleges. The advertisement did not make any mention

abouﬁ any reservation implying thereby that the posts were offered in
the general/open merit category. The entire ﬁelection'process was to
be subjecf to the ultimate outcome of the writ pétitions pending
before the Allahabad High Court. It is common ground that interim

.rders dated 1" September 2003, 15*" September 2003 and 22™ September

2003 were challenged before this Court by way of SLPs, but the szad

petitions were dismissed on the ground of delay and laches by this

Court’s order dated 3™ November, 2008.

6. The Commission took nearly two years to complete the selection

process which culminated in the publication of a select list in terms
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*fh.the Qublication of the

of a notification date
select 1list, the batch : pending before the High
Court in which the ed above had been issued
was dismissed as infru Gourt while doing so noted
the submission made o 'ssion-that there was no

cadre of Principals ij ;colleges and the posts of

Principals were not in nsferable.

7. In the case of the appellant-State of Uttar Pradesh that
before appeointment orders caﬁld be issued to those included in the
select list, a number of complaints were received by it against the
selection held by the Commission alleging large scale irregularities
and malpractices of serious nature in thelselactién procedure and
demanding an inguiry ‘into the same. The State Government accordingly
directed the Divisional Commissioner, Allahabad to hold an inquiry
into the allegations ﬁnd to suimit a report within 15 days. The
sivisional Commissioner in turn asked for certain information £from
-he Service Commission in connection with the inquiry with a copy to
the Director, Higher Education requesting him to show restraint "in

issuing the placement orders in terms of the recommendations received

from the Service Commission.

3. Aggrieved by the said communication, the selected candidates
filed several writ petitions before the High Court of Allahabad
challenging the notification issued by the Government appointing the
Divisional Commissioner as an inquiry officer and the letter written
by him to the Director of Education asking him to withhold the issue

of placement orders in favour of the selected candidates. While the

said writ petitions were still pending disposal the Divisional



Jeommissioner submitt "inquiry report dated &Y Julv

2007 in which he rec 3@ conclusion that a series oFf

irregularities and en épmmitted by the Service

Commission in the fion. “The High Court in the

meantime passed an 8d  13® July 2007 staying the
operation of the no ng- the Divisional Commissioner

B

as an ingquiry offie to the respondent to issue

appeintment letters idates within three weeks.

9 Aggrieved I referred to above, the State

filed a special 1€ “Court in which this Court by

an order dated 21° Ne interim direction in so far

as the same dire Higher Education to issue

appcintment letter lect.ed candidates. The special

leave petition was finalij aiéﬁésad by this Court on 12°" February
2008 with a request to the High Court to dispose of the writ
petitions within four months. The interim order issued by this Court

on 21°° August 2007 was continued in the meantime.

10. Before the High Court, the Government filed a counter
affidavit to the writ petition stating that there were sericus

infirmities in the process and an indepth inquiry into the matter was

necessary, The High Court eventually allowed the writ petition
cquashing orders dated 12** June 2007 and 16* June 2007 impugned
therein and issued & mandamus to the Director, Higher Education

Service Commission to make placements in favour of the selected

candidates. The present appeals assail the correctness of the said

orders.
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We may at this stage.point out that by an interim order dated

20" November, 2008 passed in these cases this Court directed the
appellant-State to appoint the selected candidates-—respondents in
ihese appeals as Principals of various’ aided ‘non-Government degree
:nlleges and post-graduate colleges within a period of one montn
~ject to the decision of these appeals, provided the respondents
filed uncertakings in this Court to the effect that in case thay lose
the battle they will stand reverted to the posts of Readers and the
difference of salary amount dfawn by them as Principals recovered and
paid back to the State. That direction was reiterated by this Court
in terms of order dated 23 April, 2009 whereby this Court directed
~hat although 56 candidates had already been appointed out of the
select list in different Degree and Post-Graduate colleges, the
direction issued by this Court should be complied with in toto within
.+ period of one month from the date of th; said order. Hearing of the
~irs was also directed to be expedited. It is not in dispute that
~ho State has pursuant to the above direction appointed the selected
~andidates upcn their filing undertakings before this Court with the
result that all the selected candidates are duly appointed subject .to

‘e outcome of the present appeals and subject to the conditions

stipulated in the interim orders mentioned above.

1 Appearing for the appellant-State Mr. Srivastava made a two-

[

‘5ld submission in support of the appeals. Firstly, he contended tihat

*he High Court had fallen in error in guashing ordqr dated 12 June,

7007 appointing the Divisional Commissioner, Allahabad for holding a

rreliminary enaquiry into the allegations of malpractices in the

~ciection process based on the complaints received by the Government.

iic urged that Section 6(1) of the Uttar Pradesh Higher Educatiocn



Services Commission AgQt, e State Government (o

remove from office a ~3_Ervice Commission, :a

situations where the nsiders them unfit to

continue in office by oonduct. The source of

power so available was S@itoarned counsel sufficiont
for the Government to hol NEeN: e the dllegations regarding
the legality and proced £ the selection process for

it was only on the bag 1iry that the Governman:

could determine wheth had been committed by rue

members of the COmruissi_ t'could on the basis of =he

outcome of the enquiry ber feaponsible for such

misconduct and irregula .to approve the end resul:

Ta
valt

of the selection process._- enquiry, therefore, had ©

S e

sanction of law, argued the learned counsel and could not be cu:

short by the High Court in the manner it has done.

13, Mr. Srivastava further contended' that even if Section o 13

given a restricted interpretation its rigors are confined tc =he

removal of the members of the Commission from office and do uot

extend to the holding of an enquiry into the validity of the

selection process, yet the general executive power vested inn cho

state Go-ernment under Article 154 of the Constitution of India wAas

wide enough to entitle the Government to institute such an enquiry in

S he

casec where allegations of rampant corruption, malpractice anu .Le

like wvitiating the selection process are made. Relying upon tic

oy 4y A0

nronouncements of this Court it was urged that no candidate Loc

vright to seek an appointment simply because he has been empannj’od

for =uch an appoilntment. In cases where the State has sev cus,

ceser «ations about the fairness of tche selection process and
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sllegations casting a cléud on the legality and propriety of the
nrocedure have been made, the State could not refuse an encuiry nor
.culd any such enquiry be struck down and appoiﬁtmants ordered hawving
‘e;ard to the compelling need for maintaining ahaolute purity in the
selection process leading to such appointments.
14, Secondly, it. was argued that the High Court was wrong in
disposing of writ petition Nos. 39369/2003, 39370/2003, 48621/2003,
41191/2003, 52411/2003, 70062/2003, 42992/2003, 41345/2003 and
271714/2003 as infructuous., The High Court had ignored the fact that
“he issue of advertisement No.39 pursuant to the interim direction of
the High Court and the selection process coﬁgluded cn the bhasis
thereof was subject to the outcome of the sa:id. writ petitions., Mere
issue of a fresh notification in compliance with thé order passed by
the High Court or the completion of the selecﬁion process did nct
-e2nder the writ petitions infructuous, for the question whether the
»osts of Principals wére subject to reservation had to be answered Dy
rhe High Court which it had omitted to do. It was further argued that
the High Court had not only ignored the decision of a coordinate
sench in Onkar Dutt Sharma and 6:.-3.' v. State of U.P. and Ors. (2051;

SAC 505, but failed to satisfactorily address the question whether
.he post of Principals constituted a cadre and was, therelozc,
amenable to reservation in terms of The Uttar Pradesh Servizes
(Reservation for Scheduled Castes and Scheduled Tribes and other
sackward Claseses) Act, 1994. It was contended that..the provisions of
the Uttar Pradesh Higher Education Service COmmis.-;ion Act, 1980 had
che effect of clubbing posts of Principals in different affiliated
olleges and once such clubbing was statutorily prescribed fou
surposes of process of selection and recommendations for appointment,

'he said posts could be treated as a part of one single cadre to



which provisions of Resef #4 would apply.

15 Mr. Dinesh Dwive ] c0un{el appearing for the

management who are intex -9.2?07?/2008 contended that
the expression “cadre” g sservation Act, 1994 had to

be interpreted libe_ ed Uttar Pradesh Higher

Services Commission iuj if bringing about a cadre of
brincipals in aided d BT and Post-Graduate
tnstitutions argued th He further submitted that

soveral features sup tion of the posts in such

institutions. For iastﬂﬁ&e-ﬂ'“"“i?rfkbf the inéumbent Principals in
such institutions was paid by the State Government. Reference in this
regard was made by him to Sections 60-A, 60-B, 60-D and 60-E of the
Uttar Pradesh State Universities Act, 1973. It was argued that the
“lubbing of posts for conduct of a common selection process under
260 Act (supra) and the fact that the power of appointment against
the said post was effectively with the Director having regard to the

provigions of Sections 12 and 13 of the Act was also a significant

feature that indicated that the posts comprised a single cadre of
Principals. The posts of teachers were also interchangeable subject
o certain conditions &nd restrictions. The fact that th~ terms and

anditions of service of the employees were the same under the

-alevant rules stipulated by the affiliating universities and the
~stirement and termination was not in the hands of. the managements
1lso suggested, according to the learned counsel, that the posts of
principals constituted a single cadre. Mr. Dwivedi also drew support
from the fact that posts of Principals of secondary schools were
excluded from the rigors of reservations while the Degree and Post-

firaduate institutes did not enjoy any such immunity. The differecnce



between the two provisicuSims "o Mr. Dwivedi, significant
& A !

¥nd showed that wherev "‘ ot intended to apply to the

wost of Prinecipals as ondary schools, a specific
i.ruvision to that effect

Lh, On behalf of P.S. Patwalia, sen.ior

counsel, argued that zed by the Government into

the wvalidity of the ‘was motivated by political

considerations. He ur ‘process having been completed
by the Commission during the prev bus regime the same was not found
nalatable by the successor Government in the State of Uttar Pradesh

who contrived to subvert the entire exercise on one pretext or other

i Mr, Patwalia further submitted that there was no real basis
for the Government to institute an enquiry into the validity of the
selection especially when the allegations .wérel totally vague,
unfounded and imaginary containing an appeal to the Goverament to
intervene on caste and community considerations rather than any
concrete evidence regarding the commission of any malpractices. He
drew our attention to the order passed by the High Court to show that
the State Government had failed to come out with a specific statement
+hat it intended to conduct any further enquiry or proceedings in the
matter. The High Court was, therefore, justified in quashing the
sveliminary report  submitted by ~ the Divisional Commissioner
cspecially because the Government did not, according to the learned
counsel, have the power under Section 6 of the Uttar Pradesh Higher
ELducation Services Act to nullify a wvalidly concluded selection

srocess. He refuted the contention that the Government could exercise

.ts general executive power under Article 154 of the Constitution and

-



submitted that no such argi ﬁi‘ged before the High Court.
Rt Mr. Patwalia further contended that the provisions of the
virar Pradesh Higher Education Services Commission Act did not have
the effect of bringing about a cadre of Principals and termed Che
submissici.s made to that effect to be wholly fallacious. He submitted
that the minimum requirement for holding that a-cadra exists.in any
given service is that those who constitute a part of a given cadre
must have a common employer. This requirement was not satisfied in
.he instant case as the employer of each one of the Principals was
the management of the college concerned. The poﬁt_:a of the Principals
were not interchangeable or transfaerrable under the Rules except with
the mutual consent of the incumbents and the management under whom
they were serving. The questi.on[ whether a. cadre existed in such
ireumstances was, according to Mr. Patwalia, concluded by the
Incision of this Court in Balbir Kaur and Anr. v. Uttar Pradesh

sacondary Education Services Selection Board, Allahabad and OCrs.

(2008) 12 sCC 1.

ieg, Mr. Pallav Shishodia and Mr. V. Shekhar, senior counsels who
appeared flor some of the respondents also adopted ths arguments
.dvanced by Mr., Patwalia that there was nothing in the provisions of
-no> Uttar Pradesh Higher Education Services Commission Act or the
2eservation Act of 1994 for that matter to suggest that the

Legislature ever intended to create a cadre of Principals serving

under different managements. The only purpose underlying the two

legislations, according to the learned counsel, was to provide a

unified mechanism for selection of suitable candidates fonr

appointment as Principals to ensure that appointments are made on a



» fair and transparent ate considered that to be

nacessary not only ip getting the best candidates

oy the institutions - ated to the wuniversities an:
were serving a laudabl but alsc because the salary
payable to those appg
the institutions by tH
20. Two questions* nation, these are

~in quashing the appointment
of the enquiry offi ok into the allegations of
malpractice allegedly: course of selection process

and

(ii) Whether the po in different affiliated/aidad
Degree and Post—-Graduafelistie g- constitute a cadre and are,

therefore, subject to- @scribed under the provisicns

of the Reservation Act of 1994.
21, We propese to take up the questions ad seriatim.

itw: Question No. (i)

22. Selection of Principals in affiliated/aided. Degree and Post-
graduate colleges is regulated by the Uttar Pradesh Higher Education
Services Commission Act, the Rules and Regulations framed thereunder.
The selection process was initiated and concluded by the Commission
(reating the post to be open category post pursuant to the interim

directions issued by the High Court. The select .iist was alsc duly

notified., In the ordinary course recommendations of a statutory
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vommission established for selecting suitable candidates a: teachexzs
:wcluding Principals for the colleges ought to get the respect it
wznrved. The State Government, however, appears to have receivad
.ome complaints on the basis c¢f which it dinitiated arn enquirsy
wwlminating in the submission of a preliminary report finding fault
«ith the procedure adopted by the Commission in the conduct of une
sclection process. According tc the appellant-State of U.P. the
~llegations made in the complaint were serious in nature and cdnsenved
i be looked into. It was urged that the State had all the
intentions of instituting a further enquiry into the matter on the
»os1s of the preliminary report submitted to it. The High Court. did
not think so. From a reading of the order passed in W.P. No.29521 of
2007, it appeﬁrs that the High Court had givén an opportunity to the
‘sarned counsel for the State to take instrictions whether the
. vrarnment intended to institute any further engquiry in the matiar.
~:pite the opportunity learned counsel for the State had reported no

‘ustructions in the matter. This is evident from the following

passage appearing in the order passed by the High Court:

“On all these dates, we requested the standing counsel to give
1 stand of the State Government. Learned standing counzal iniarms
ot he had sent the information to the State Government but »o

.nstructions have been received by him.”

3. The High Court, therefore, proceeded on the basis that the
sovernment did not intend to conduct any further enquiry into the
matter and accordingly quashed the order appointing the enquiry
rificer as also the instructions issued by him against the making of

rhe appointments. We consider it unnecessary to examine whether Lhe



complaints allegedly reg State Government made out a

prima facie case for an’

¥

© the matter or whether the

enquiry instituted by the

was viti#ted by any political or
other considerations. We ' not like to go into the questinn
whether or not the power le State under Section 6 of the
Uttar Pradesh Higher E&: es Commission Act {(supra) which
the State Government purportedly invoked coulé be invoked by it for
purposes of undoing the selection process and if could not be,
whether the general executive power vested in the State under Article
154 of the Constitution could be exercised by it te¢ institute an
enquiry in the facts and circumstances of thé_case. We say so not
because the questions were not germane to the controversy before us
but because any enquiry by the State Govefnmant whgther in exercise
of its power under Section 6 or in exercise of its executive power
under Article 154 would only duplicate the exercise which is already
pending before the High Court in the form of several writ petitions
in which the aggrieved candidates have raised issues relating to the
validity of the selection process on several grounds including those
which the State Government purports to be looking into on the b;sis
of the complaints received by it. We had in that wview asked M=z,
Srivastava whether there was any need for the State Government to
undertake a paraliel exercise especially when the examination by the
High Court of all matters concerning the wvalidity of selection would
give an opportunity not only to the State Government but also to the
aggrieved candidates who have been selected fo present théix
respective version before it. If the High Court on the basis of
whatever material is placed before it by the parties came 1o th~
conclusion that there was nothing wrong with the selection process,

any enquiry made by the State would be wholly unnecessary. On the
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zontrary, if the High Court came to the conclusion that the selectinn
was vitiated by any illegality or irragularity,. the State Goverimen:
could exercise its power and institute an enquiry for the removal af
any member who may have committed any miscondﬁct by being a party to
any such illegality or irregularity. To the credit of Wz
Srivastava, we must record that he was agreeable to the course of
action suggested by us with the only exception that the vigilance
case that stood registered by the State Vigilance Department is
allowed to go on to look into the criminal angle if any involved in
the so-called illegal selection conducted by the Commission. In the

circumstances, therefore, it is unnecessary for us to authoritatively

determine the question whether the institution of enquiry by the

———

State Government was justified and, if so0, . whether the source of

power invoked by the Government was indeed available to it. We z=re of

the view that in the writ petitions filed by the aggrieved candidates

before the High Court all aspects of the matter shall be open to
R oo s

axamination in which everyone connected with the selection process

would have an opportunity to place his/her point of view.

4. We are told that the selected candidates may not have been
impleaded as parties to the pending writ petitions althowa they arno
necessary parties having regard to the fact that any order that the
Yigh Court may pass regarding the validity of the selection may
affect them adversely. The selected candidates who have been
appointed on the basis of the selection process ;nd who have filed
undertakings before this Court shall, therefore, be impleaded as
varties +*o the pending writ petitions to avoid any technical
infirmity in the proceeéings and any consequent delay in the dirvosal

of the matter. A specific direction to this effect is being issued
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by us in the operative part of this order. Question No. (i) is

answered accordingly.

degarding Question No. (ii)

25. Uttar Pradesh Higher Education Services Commission Act, 1980
was introduced to make the selection of taachefs‘in Degree and Post-
graduate Colleges fﬁir, objective and transparent. The statement of
objects and reasons for the legislation has referred to favaritism in
Lhe selection of candidates for such colleges and elimination of such

infirmities from the selection process as one of the objectives

underlying the enactment.

26. In terms of Section 4 of the Act, the Commission established

£

under Section 3 consists of a Chairman and noi,less than two and not
acre than four other members to be appointed by the State Government
w2tisfying the conditions of eligibility stipulated under sub-section
(2) and (2-a) thereof. Section 11 enumerates the functions of the
Commission which includes the preparation of guidelines on matters
relating to the method of recruitment, cﬁnduct of examinations whére

considered necessary, holding of interviews for making selection of

candidates to be appointed as teachers and selection of c¢uwpert= and

:wpointment of examiners for such examination. Section 12 of the Act

sk ipulates the process for appointment of teachers and inten al:ia

provides that appointment of a teacher of any college shall be made
ny the Management only in accordance with the provisions of the Act
and that any appointment made in contravention thereof shall be void.

“ub-section (2) of Section 12 requires the management of the colicged

w0 intimate the existing vacancies and the vacancies likely to be

czused during the ensuing academic year to the Director of Education



{Higher Education) in Sﬁ' %ﬁy‘be prescribed. Sub-section
{3) requirxes the Direct éé'tha Commission in the manner

prescribed & subject wi list of vacancies intimated Lo

him from all colleges,

27, The manner of ons for appointment to the post

of teacher of a collegi determined by regulatiOnsj It

is further provided hall be required to indicate

their order of preferea ous colleges, vacancies wherein
he Act requires the Commission
\

Atten examination and to send to

Ty - K

have been advertised15

to hold interviews wit}

the Director a list number -of names of candidates
o
found most suitable ‘48 may be as far as practicable

twenty five percent more than the number of vacancies in that sunject
duly arranged in the order of merit. Such a list would then be valid

till the receipt of new list from the Commission. Sub-section (3

empowers the Director to intimate to the Management the name of 3
candidate. from the list referred to in sub-section (1) for being
appointed in the vacancies. Sub-section (6) requires a copy of such

in . imation to be sent tn the candidate concerned.

28. Section 14 of the Act enjoins upor: the Management to issue an

appointment letter to the person whose name has been intimated Lo it.

It reads:

“14. Duty of Management.- (1) The management shall within a period of
one month from the date of receipt of intimation under sub-sectien

{3) or sub-section (4) or sub-section (5) of Section 13, i3s5ne

appointment letter to the person whose name has been intimated.



(2) Where the person refer section(l) fails to join the

post within the time allowe intment letter or within such

extended time as the ma llow in "this behalf, or whers

such person is otherwise n or appointment, the Director,

chall on the request of intimate fresh name from the

list sent by the Commissgio gection(l) of Section 13 in the

manner prescribed.”

/

20 '-\1 2 2 -
gon recommended for appointment but

not so appointed by the management to approaéh the Director for issue
w1 an appropriate direction under sub-section (2). Director is under
‘he said provision empowered to hold an inquiry and to pass an corder
"equiring the management to appoint the applicant as a teacher and to

cay to him the salary from the date specified in the order.

BN The Government has in exercise of its power under Section 52
and Section 31 of the Uttar Pradesh Higher Education Services
Leimaission Act, 1980 framed what are known “Uttar Pracesh Higher
“ducation Services Commission Rules, 1981” and “Uttar Pradesh Higher
“riucation Services Commission (Procedure for Selection of Teachors)
‘e¢gulations, 1983”. While the Rules aforementioned deal with the
sonstitution of the Commission, disqualification of the members,
investigation into misconduct of members, 'staff etc. the Regulations
referred to above deél with matters 1like <qualifications and
anperience for appointment as teacher, determination and intimation

-2 vacancies, procedure for selection and the like.



gvisions of the Act,|the Rules and

X

Il A careful readingg:

the Regulations referre do not support the thocry

propounded by-Mr. Sriva Dwivedi that the same by a

fiction of law create a « cipals either for khe purposé of

applying reservation o3 L As seen earlie the object
underlying the legislat to ensuring a c ined process

of selection that woul and expense invdlved in such

selections if the same idually for each g¢ollege. T+ i -

also intended to rem 87t of arbitrarindss and other

malpractices that were making of such gdelections and
apnointments by the institutiohs if left to themselves|. The setlLing
up of the Statutory Commission, appointment7of persons |qualified Ef~v
the same, stipulating the ta;ms and conditions of setryice of those
appointed and the power to remove the members for misconduct aad
laying down the procedure for appointment of teachers gre all meant
t2 ensure that the process of selection is free from mal-practices
i.at were generally associated with such process when handled by the
institutions. There is nothing in the Act, the Rules and| Regulat.ioirs,
to even remotely, suggest that the legislature inténded to create u
cadre of principzls even where none existed. earlieyg o2ither fox
purposes of reservation or étherwise.
A2 The fact that the management was required to compmunicatc he
available vacancies to the Director of Higher Educatiof or that an
appointment order must be issued, once the selection process is

completed and a candidate is recommended for appointmept also coes

Aot in our opinion have the effect of creating a cadre of principals.

"1l that the said provision is intend to achieve 1is tolensure it
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the vacancies are referred to the Statutory Commission to enable it
to conduct the process of selection and once‘the.process is completed
2nd recommendations made, the management do no; refuse appointmant tc

the candidate considered best for the post.

33, The power vested in the Director to hold an enguiry and to
issue directions for paymen£ of salary, in case the management rlcas
not appoint, is also meant to be a step in aid of the process of
selection and appointment giving primacy to the opinion of the

Commission regarding the merit and suitability of the candidate for
such appointment and entitling ﬁha candidate to claim salary if the
appointment is unjustifiably denied to him. Suffice it to say that
the provisions of the Act and the Ragulationﬁ do not have anything to
do with creation of a cadre of Principals nor can the commonality of

the selection process be contused with the caderisation of the post

of Principals.

34. That brings us to the question whether similarity of the terms
and conditicns of the employees serving in the aided/affiliated
colleges and the effect the payment of salary due to such teachers is
reimbursed by the State Government would have the effect of creating
a cadre of Principals. Our answer is in the negative. The fact that
the State Government offers financial gid to the affiliated colleges
in terms of payment of salary of those sefving such ;nstitutiOns does
not in our opinion have any relevance to the question whether the
posts of Principals in different colleges under different managements
constitute a cadre. Merely because the Government supports the
institutions which are in all other respects autonomous in their

Ffunctioniug, and are managed by individual managements cannot by any



stretch of reasoning be, fcumstance constituting the

posts in such colleges re. '-'-80 also the fact that

the terms and conditi such teachers serving in

different colleges inclugd ;are similar on- account of

i i g s

such colleges being a same university and o=iag

governed Ly the same set.: 8 and Regulations alsoc do=s

-

not have anything to di Eion or the existence of &

single cadre comprising 2 1s no gainsaying that such

L i .
common features do ng wpinge upon the autonomou:z

character of such insti: payment of salaries and the

.

similarity of condition of the employees provide a test
for holding that although serving in different institutions tovailv
independent of each other the Principals appointed in such

institution form a common cadre,

35. It was also contended on behalf of the':espondents, that the
power of appointment effectively rests only with the Direct-. of
Higher Education and that managements have no option but to coumuis
with the directions in that regarxd. This according to i~

respondente suggests that the Director of Education 4is the ool
employex and the management of the institutions in which suah
appoantments are made only carry out a ministerial duty that does: wot
ctlothe them with the character of being the true emp;oyers. We se&o no
merit even in that contention., It is true that in terms of Secii.:
14 of the Act, managements are required to issue an appoiriment
letter to the person whose name has been intimated to it but any =nah
abligation flowing from Section 14 does not make the State Govarims ..
“he employer of the person agpointed. It is evident from

cading of Section 14 that the appointment letter has to be = ...



only by the management. sion empowering the Director

to do so. This implie .d cangidata is taken into tih=s
employment of the :hhh ;he ' management of the
institution issues itar of appointment. g .
manifest that the apf '1ven under the scheme‘cf the
"Act remains the manag itions: The provisions of :ha
Act simply make sure tH t makes an appointmenc ol

the persons selected more. The authorities undex

the Act do not subst: the employer of the person

appeinted,

°36. Last but not the least is the fact that the post of Principals
in different aided/affiliated institutions is not transferable o,
interchangeable. Interchangeability of the post and transferabiluty
of incumbents to another post in the samé cadre are essaencial
attributes of a cadre, which is in the instant case absent.
Reference in this connection may be made to the Uttar Pradesh Higher

Education Aided Colleges Transfer of Teachers Rules, 2005 framad by

Y ot
-

the State Government in exercise of its powers under Section .:

e

the U.P. Higher Education Services Commission Act, 1980. Rule 4 o

the said Rules is in this regard relevant and may be extracted:

“4(1) Teachers appointed on regular basis and holding lien as

permanent teachers shall be entitled to transfer ‘after 10 years of

service only once in the whole service period.

(2) The transferred teacher shall become the employee of the college
to which he has been transferred as his service conditions shall bha

governed by the statutes of the University concerned.



(3) The protection of sa her shall be admissible bur

the service rules of thel) all be applicable, toe such

teacher.

1, junior most teacher of Lis

b

(4) The transferred te

cadre working on the da in the college concerned.

)
{5) The teachers shal gainst such posts for which

galary is paid from count ., The management of

the college before ¢ l any féache:, shall ensure

that no enquiry or ﬁhndinq'aqainet the teacher
concerned and the post to which he has been considered (o bz

appointed by transfer shall not be advé%tised by the Uttar Pradesh

Higher Education Services Commission.

{6) The transfer application for single/mutuwal transfers frow ne
college to other shall be submitted to the Director, High Educat.ion

through the management legally construed and approved by {iae

University along with the written consent of both the two managemenc.

The Director, High Education shall submit his recommendations t:z the

within one month from the date of receint of the

Government
application within one month from the date of receipt of Gthe
application. The Government shall take decision either on the Susis

of recommendation of the Director or on its own.

(7) Wo trave) Allowance shall be admissible to the teachers aoin:ins!

sueh transfers.,



{8) The Manager of the. fion shall send its service

book, Character Rollsg, Ig + Group Insurance account

and last pay certificat the District Inspector cf
Schools/Regional Higher as the case may be, to the
Regional Higher Educat ; 2gion concerned and tc thao

Director, Higher Educat

37. It is evident ‘there is no power vested in

the State Governmen thority  for th#t matter <t
transfer the Principal from one institution to another institution as
it may do for instance in the case of Government run instituvtiocns
where Principal from one government college may be transferruc
another government college in the same cgadre. Sub=-rule (1) of lwle
(supra) does not talk. abouc the power of transfer vested in any
authority. It talks about entitlement of a permanent teacher to be
transferred after 10 years of service only once in the whole sczvice
period. Sub-rule (2) provides that the transferred teacher =shall
become an employee of the college to which he has been transferrao.
More importantly sub-rule (4) makes the transferred teacher go tu the
bottom of the cadre to which he may be transferred. That provision
may not make much seﬁae when it comes to transfer of a Priancipal “roum
one college to another but it certainly shows that even when ©-ui:
are plurality of posts in the cadre lower than tl:(e principas tho
person transferred from another institution would figure ait Lhc

bottom of the said cadre. This again is a circumstance which nagates

the theory of Principals being a part of the same cadre.

38. Similarly in terms of sub-rule (5) the management oi =&~



college has to ensure th ‘any proceeding is pending

against the teacher con ng its consent for the

- transfer of the teacher.- he institutions may refuse

i relieve a teacher eve “+o be transferred, should

an enquiry be pending ag e (6) envisages,K that the

rransfer can be made onl

T 39, It is abundantl: bove that the attribute of

¢ interchangeability and] missing in the case .

Principals ~ in much ﬁfﬂ the. case of teachers, in

the lower cadre. We ha hesgitation in holding that

there is no cadre of ng in different aided =z:

affiliated institutions and that the Principal’s post is a sol na-y
post in an dinstitution. Reservation of such a post is clearly
impermissible not only becauﬁe the Uttar Pradesh Public Services
(Ruservation for Scheduled Castes, Scheduled Tribes and sihnt
Backward Classes) Act, 1994 provides for reservation basecd onn uhe
‘cadre strength’ in aidad institutions but also because such strungtlh
being limited to only one post in the cadre is legally not ameuasinic
to reservations in the light of the pronouncement of this Court o

which we shall presently refer.

10. We may before referring to the decisions of this Court on =he

TR

question whether a single post can be reserved, notice the deouisia
of this Court in Balbir Kaur’s case (supra) relied wupon Ly MNn.

Patwalia. That was also a case ifrom the State of U.P. It related tc

appointment of a Principal under the U.P. Secondary Education

Servines Commission and Selection Boards Act, 1982. One ¥

quesiions that fell for consideration was whether the 3o



principal in institutiong:CEEss sry education wss amenable

to reservation having ation Act of 1994 referred

above. This Court answ . the -negative and gave twc

reasons in suppeort of that rstly, the Court found that

Section 10 of the U.P on Services Commissicn znu

Selection Boards Act, uded the post of Princapal

from the purview of t ' of the 'year 1994. Secondly

and more importantl incipal in an educational

institution being a si; dre such a post was held not

amenable to reservat ‘reservation - would amount to

making a 100% reservation ﬁﬁiéﬁ .HE; found impermissible undar
Articles 15 and 16 of the Constitution. Relying upon the decision of
this Court in Dr. Chakradhar Paswan v. State of Bihar & Ors. (1980

scC 214 and Post Graduate Institute of Medical Education & Research,
Chandigarh v, Faculty Association & Ors. (1998) 4 SCC 1, this Court
held that any reservation qua a single post cadre either directliy o:x
by the device of rotation of roster was not valid. The Court zizo
held that since the Reservation Act, 1994 did not provide for

clubbing of all the educational institutions in the State of U.7. foz
the purpose of reservation there is no question of clubbing the jos:
of Principals in all the educational 1nlti£utioqa for the purpose of
arplying the principles of reservation under the 1994 &act. The

following passage is in this regard apposite:

wit was held that there cannot be any reservation in a singi=2 wosi
cadre and the decisions to the contrary, upholding reservatioc.: o
single post cadre either directly or by device of rotation of v

wers not approved. Besides, as noted above, neither the pri1



Act, nor the Rules ma ! he 1994 Act provide for
clubbing ¢©f all educati
purpose of reservation

c¢lubbing the post of € educational institutsons

for the purpose of applyf of reservation under the

1394 Act .

I, It was argued .aﬂ: %ponde.nts that wh.i.ia Section
10 of the U.P. Secondary Education Services Comm;saion and Selectiorn
Boards Act, 1982 specifically excluded the post of Head of hic
wnstitution from the process of determination of number of vacar .- -
to be reserved for candidates belonging to Scheduled Caste, Schecul.e:
Tribes and other Backward Classes, no such exclusion was made in the
case of the 1980 Act that regulates selection for appointment to the
Vegree and Post-degree Colleges. This according to learned counssl
for the appellant implied that wherever the legislature intended ‘st
the post of Principal should be excluded from reservatio:

specifically provided so and in cuse such exclusion was not intzicicg

ne such provision was made, The decision in Balbir Kaur’'s oose

(supra) argued learned counsel for the appellants was on that basis

distinguishable,

12 Ve do not think so. It is true that Section 10 of the '

L.

Aot which stipulates che procedure for selection of candidates o

direct recruitment requires determination of the wvacancies to

reserved for candidates belonging to SC, ST and Backward Classes ani

reference of such vacancies to be made to the Commission establ: o

under the said Act but excluding the post of Principal/Head



institution from the |SaiCUENE L . it is equally true that
Section 12 of 1982 ‘concerned does not regquire

any exercise to be un utions for determining tho

number of vacancies candidates belonging to

no provision by which the
post of Principal/l-{ea& LS EA St is excluded from any such

process. The two pr are not comparable. In one

case the number - of gerved is required %o bhe

determined while i ich requirement has been

stipulated. Exclusion o8t from such determination

i

under the 1982 Act cannot: "the re, be overemphasized in Lno
absence of a provision requiring a determination of the reseirv.:

vacancies uncder Section 12 of the 1980 Act.

43, That apart we repeatedly asked leaz.;ned counsel fo: ihe
appellant-State and ﬁr. Dwivedi, learned counsel appearing for the
managements whether there was any rationale for giving a differont..!
treatment to Principals ir Degree & Post-Graduate colleges :i: L.
matter of reservation, keeping inlview the fact that Principals i1:
Secondary Educational Institutions were not subject to any such
reservation. We neither expected nor got any axp.'l:anaticm from the
learned counsel. The reason was obvious. If the posts of Princinalsz
in the secondary school which are much larger in numbér th..n
Degree and Post-Graduate coulleges are not amenable to reservatiocn
have been sgpecifically excluded from that process, there .z =no
earthly reason why posts of Principals in Degree and Post-Graduatc
colleges which are relatively fewer in number available in collaego:

imparting higher education ought to be subjected to such reserw:i .

What is true in the case of secondary schools would, therci: -



true in the case of. aduate colleges also. Any

interpretation that ma sition anomalous or absuzd

shall, therefore, have

44, The cther rea

contention urged by Qct that this Court has irn
amined the question whetlw::
the post of Princi titutions can be reservec

I! . ; -\.‘ -
; independent of the uch post are excluded from

reservation. This Cp : %j_ A 'the posts of.Principals are
single post such reﬂervatrﬁﬁ isjhot permissible qua them. There ig no
~way that view can be ignored or wished away by the State c. :lhe
managements. Whether or not a single post can be reserved is even

otherwise fairly well settled by the decisions of this Court to which

we need refer only briefly.

a5, - The decision of this Court in Indra Sawhney and Ors. v. Uniomn
of India and Ors., 1392 Supp.(3) SCC 217, continues to be the locu:
classicus on the subject of reservation. This Court in that case held
that reservation under Articles 14, 15 and 16 must be applied in =
manner 3¢ &as to strike a balance between opportunities for the
reserved classes on the one hand and other members of the community

on the other. Such reservation cannot exceed 50% in order Lo oo

constitutionally wvalid.

46, In Chakradhan Paswan’s case (supra) this Court relying uposn
the decision in Arati Ray Choudhury v. Union of India 1974 (!} =00
87, M.R. Balaji v. State of Mysore AIR 1963 SC 649 and T. Devichita.

v. TUnion of India AIR 1964 SC 179 held that separate pos ..



ether for the purpose of

e

different institutions cant
reservation and that resex 1&5 dﬁly where there asc
more than one posts. Rese ingle post in the cad e

would amount to 100% resen 1on iy ‘ 'violate Articles 141(1)

Officer, Zila Parishad,
Nagpur and Ors., 1993 Su Court held that a singlw

post of Headmistress of ld not be reserved as ilc

same would amount to making a 100% rvation.

47, The controversy was auﬁhoritatively set at rest by the
Constitution Bench decigion of this Court in Post-graduate Institutce
of Medical Educetion & Research, Chandigarh v. Faculty Association
and Ors. {1998) 4 scC 1 case (aupraf where this Court overrulcd
Lhe decisions of this Court in Union of India and Anr. v. Madhav -r/c
s Janan Chaubal and Anr. (1997) 2 SCC 332, Union of India v. Brij Lal

1o

Thakur (1997) 4 SCC 278 and State of Bihar v, Bageshwari Prasad 1%

Supp (1) SCC 432 and observed:

5?4. In a single post cadre, reservation at any point of time on
account of rotation of roster is bound to bring about a situation
where such a single post in the cadre will be kept reserved
axclusively for the members of the backward clasaaq'and in toual
exclusion of the general members of the public, Such total exclusioi
vt general members of the public and cent per c¢ent reservation ifoc

the backward classes is not permissible within the constituticnr.

framework. The decisions of this Court to this effect over ciiv

HJorcades have been consistent.



35, Hence, until there i§ oa i a cadre, the question

of reservation will not of reservation hy

+

‘whatever means and even ation of roster in a

single post cadre is bowy, B ER s raservation of such post

vhenever such reservati ented. The device ~f

.¥otation of roster in % - cadre will only mean

‘that on some occasionsi e reservation and the

'ﬁiﬁbintment to such p : to the ﬁambars of a

'lérge segment of the 3long to any reserved

class, but on some ot} #ill be available fox

)casions, a single po-~t

cadre should have bee f@ oL fa) gk Jokisl Feyersy :ﬁhpetition amongst all

segments of the societ

S

have no hesitation .

48. In the light of ‘EHl

each one of the

helding that the

aided/affiliated institution being a single post in the cadre is no:

amenable to any reservation. Question No. (ii) is accordingly answercd

i the affirmative.

4 Mr. Patwalia, learned counsel for the selected candidates tl:i..
sraued that 1t the High Court was correct in holding' that th-
vaoavisions of 1994 Act regulating reservation of wvacancy did nox
apply to the pest of Principals in dif'ferent ﬁffiliated/aided Degre:n
und Post-~Craduate colleges, there was no reason why the undertakinu-

furnished by the selected candidates to this Court as a step in a: .

ot their appointments should not be discharged and the selecto.



-

candidates allowed to assjmeiSECE stantive basis subject to

any direction which the may issue as regards

validity of the selact

He urged the State Gowv

appointed candidates of such appointments i: ihe

form of increments an nly because the appointments

made were sgubject to .these proceedings and the

undertaking furnished by ternatively, he urged that

even if the appointme ‘e pursuant to the direct:ruiz

of this Court were 't d subject to the outcome u°

the writ petitions befor there was no reason why dues

legitimately payable to the selected candidates should nct Dbe

directed to be released on such conditions as the Court deem fit and

proper.

50. on behalf of the State and the management it was per contra

SElPONG

argued that the release of any further benefits to the

candidates could await the disposal of the writ petitions poending

before the High Court which disposal could be expedited in .«

interest of all concerned.

rt

51 The view taken by the High Court in so far oz

applicability of reservation to single posts of Psincipal) v

whalko

affiliated and aidad institutions has been affirmed by us

-

answering question No. (ii) above. To that extent the controversy .«

being given a guietus., All the same the question whether ther« szono

any malpractices and if so whether the selection process ccul. Do
nullified by the State Government in exercise of its power e

Teune
Wake on

Seciion 6 of the 1980 Act or Article 154 of the Constitution hav !



l_e'__‘ft open by us in tha "-'G o1 Bt the E;uestion regarding

‘legality of the selectio adjudication before the
High Court where all par have an opportunity to
present their respective &

~level into those questig Yy us to be unnecessaly

There is, therefore, no of the dispute between the

parties in so far asg_ the selection process i
concerned. Such being Eheé Ny feled consider it necessary to
relieve the appointed céndidatéﬁﬁdgmtg;'obligations flowing from Lhe

_undertaking given by them subject to which only the appointments wours
allowed to be made. This may not, however, mean that the appocinciv
candidates will not be entitled to claim full benefit of the posi
admissible to the incumbent to which they have been appointed during

Itn-.-".- period ':3uc;.h appointments continue to remain -in force. Mh=z
. 1evtions under which the appointments were allowed to be made -.-.
‘4 uot permit the State to withhold benefits legitimately floviac

from such appointments. If any additional financial benefits by way

~of allowances become payable to the appointed candidates the eam;
prust be allowed to be drawn by them. Enjoyment of all such berefits

would also remain subject to the undertakings which the appointed

candidates have filed before this Court.

B, ‘ An apprehension was expressed before us that 'the mattexr .
‘continue languishing in the High Court for a long'time especiislly
wacause of the failure of the writ petitioners.before the High Counrt
in impleading the selected candidates as parties. It was subri c o
inat nrders for addition of the sel;cted candidates could be passiu

‘y ki 5 Court to allay any such apprehensions. We see no impedim:.-

pussing appropriate orders in that regard, especially when, ‘oo



of the parties before us fany such orders impleading

the selected candidates asi i) fBents to the pending writ

53, In the result we dis ppeals with the following

direotions:

(1) The impugned or

{2) order dated 12%" June, 2007 issued by the Governmen.
appointing the pivisional Commissioner, Allahabad as an Enguizy
Ccificer to hold an enquiry into the validity of selection process and

“}
{f:&?l tLe report submitted by the caid Enquiry Officer shall stand quashed
A \and the order passed by the High Court to that effect affirmed.

(3) The guestion whether the Government was competent to direct an

Venquiry into the validity of the selection process under Secticn

W | the Uttar Pradesh Higher Education Services Commission Act, 1380 cr

U"Q under Article 154 of the Constitution is left open in view of the

lpendency of the writ petitions challenging the validity of the

sclection process before the High Court.

U’VJ/M] The High Court shall in the writ petitions ﬁending betoss

‘é ‘| be free to examine all issues regacding the selection process i

ok T - ) :
V&f)"g question includin the validity of the procedure followed in making

‘the ¢came. Depending upon whether the High Court finds the selectio:

I

e valid or otherwise the Government shall hawve =ho

process to b

liberty to institute an enquiry against the members of the



(

Services Selection Commiss ry is otherwise permittod

_under law. 1In case, urt upholds the selection

no_room left

L*##ocess and dismisses the:

further enquiry into tie

\':-: :?T"‘_'-_-__
“.for ‘the State Government

J — = -
" matter on the administrat ieved party shall be ire:

‘to challenge the view 't ‘High Court in appropraiate

proceedings in accordance

(5) The selected can ‘filed undertakings in this

Court and have been appoi s of Principals pursuant to

‘the orders of this Court shall stand impleaded as parties to each of

Sl
L

the writ petitions pending in the High Court and challenging

selection process. The selected candidates shall based on hic

'direction appear before the High Court on 2.5.2011 without .ay

further notice in each one of the petitions and file their countei:-

e
saffidavits. Failure on the part of the candidates to do the nee:dicl

shall be suitably dealt with by the High Court who shall be fres 10

proceed ex-parte, against those who fail to comply with “his

direction.

ey In order to expedite the hearing of the case the Chief Jus.ico
«f the High Court of Allahabad is requested to place the w:i~

I
Shand

 petitions before a Division Bench of the High Court for an

hearing and disposal as far as possible before the 1ﬁ”Dacember, 2015,

.—/
+ (7).~ Pending disposal of the writ petitions by the High Court tle

slected candidates shall be entitled to receive their pay nu
allowances including increments etc. otherwise admissible to the ruut®

¢ srincipal as if the appointments were made on a valin .o

3L



rom the same shal

-

he appointed candidates

e deemed to have Dbaen

are finally disposed of.

"}é&mmmm..MNmJ.

(V.S. SIRPURKAR|

(T.S. THAKUR)



